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ABSTRACT 

This paper presented at the 1977 meeting of the Worlds 
Organization of Preschool Education (OMEP) , reviews legal acts 
concerning the family in Poland; specifically the family law, the 
custodial law, and the matrimonial property law. Subjects discussed 
include: (1) legal protection of the family; '(2) social protection of 
the family; (3) principles concerning family functioning in the light 
of family and custodial law, the composition of Polish families, 
durability of marriage, legal protection of children" s well being, 
equalization of rights of married couples, property laws and 
protection of interests of illegitimate children; (4) rights and 
duties of parents under the family and custodial law; and (5) 
substitutional (foster) family provisions, (SB) 
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iBi Riesars mo ddtxks of ijuoli ih folib 

1» iDitroductory Rasiarkfi 

Tha fAmiljt being essential social unit, ful- 
tila multiple functions • it is in the family that tha 
IndiTidual satiafiea best his emotioxial needs i finding 
/aupport in it ae well as the conditions faYourable for 
the full development of hin personality. The family 
plays tha baaic role in the field of 80cio<-educational 
taska concerning the young generation and it shapes the 
first system of child's moral ideas. Xhua, the family 
is a factor indispensable for maintenance of both biolo- 
gical and cultural continuity of tha society and nation. 

It is especially in tha socialist system that the 
family is conceived as a link indispensable for the so- 
cial development. This finds its expression not only in 
tha theoretical principles of the socio-political system 
but, as welly in the specific constitutional and legisla- 
tive decisions in the socialist states. 

In Poland 9 the importance ascribed to marriage and 
family has found, among the' others, its expression in the 
fact that shortly after country's liberation from the Na- 
si occupation, the legal acts making the basis of the new 
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popular-democratic ayateiE comprised the new matrimonial 
lav, set up in September of 19^5. 

The successive legal asts, oonceming the family, 
were the folloiiin«: the family law /22nd January. 1946/, 
the custodial laa /l4th May, 19^/ and the matrimonial 
property law /the 29th of May, 1956/. 

The decrees promulgated in 19'^5-19'^6, being the re- 
sult of the family law unification, have brought the pro- 
gressiva changes concerning the family which they have 
been obligatoty till now. TJiay consisted in: laicization 
of the matrimonial lastitution and separating it from 
the religious doema, abandonl:.v. of the supremacy of man 
oTsr woman both in matrimonial relations of husband and 
■ife and in those of parents and children, replacement 
of paternal authority by parental one executed in the 
interest of children and society, equalization of non- 
-matrimonial cMldran and in the tread towards protec- 
tion of family aM its durability. It ia on such prin- 
ciples that the shape of the new socialist family law 
has been set \ip-, .- ♦ . 

The abova-mBntioned legal acts were repLnced in 
1950 by tha unifom family =ode, then by the legal so- 
lutione of family law in 196* and its novelization in 
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2# Ifgttl Pto teotion of ?«,:^4lly 

In Pbland. legal prctection of family results from 
tlie decisions of ?:>iv: Constitution of the Polish ftople' 
EepubllOi which stresses the position of the family In 
the spclety andj In particular, from Its arte No 79, 
bin XTo 1, stating that: "matrimony p maternity and faml 
ly are subject to protection and csm of the Polish Peo 
pie's Eepubllc, the multl--ls8ua families are granted 
special state cera^ft 

Zhls constitutional principle has been developed 
In various sections of the Polish legislation. The fa- 
mily law Is of basic Importance for family protection, 
normalizing all the essential institutions connected 
vrlth family functioning, such as matrimony, relations 
between parents and children, adoption, protection and 
tutelage. The decisions of civil law have, as well, 
their impact on the family situation normalizing, for 
Instence, the problems concerning heritage, legal capa- 
city, interdiction and the like* The civil legislation 
law comprises many decisions which facilitate the pro- 
cedure of the execution of claims resulting from fami- 
ly relations, in particular as concerns alimor^ claims 
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and all the others conaacted with cara for the dhlld. 
The legal protection of family is, to a. great extent, 
connected nith the labour legislation, especially with 
the chapters dealing with natemity protection and the 
rights o,f worting women. Tha role played by the social 
legislation is of extreme importdnce as it normalizes 
the material benefit of the family suoh as family pen- 
sions, family grants anji other forms of state assiatan- 
ce to children and families. Certain decisions concer- 
ning the family can be found in financial legislation 
/for instance, tax raduutiona for multi-children fami- 
lies/ and in administration legislation /for instance, 
family assistance whaa the only family supporter has 
been siamnoned to military duty/ • 

The penal law, as well, deals with the, protection 
of family interests, regulating the problem of penal 
responsibility for offenses against the family, protec- 
tors and youth. This is a complicated problem, because 
the regulations of penal law shoiild preserve a proper 
proportion between the social interests and the sphere 
of personal rights of the citizen, to which his priva- 
te family life belongs. The penal-legal means concer- 
ning both strengthening and protection of family are 
concelTed as the extremities, they fulfil, however. 



•n iadispeaMblt rolt in thM prooots of protecting th« 
family against tlia radoutabla acts hitting at its good« 

Xhs aboTS-giTsn condansad raTiav of problems shows 
that the family protection by the Polish lav is of a 
Biulti-laTel chaxaotari 

3« Social Protection of gamily 

In P07^nd a broadly conceiTed social care as well 
aa various foncs of State material assistance to family 
can be found in addition to legal protection* 

The Polish social policy is characterized, first of 
allt by intensification of actions aiming at assuring 
to family the conditions favourising its development 
and strengthenning its- protective and educational fun- 
ctions* Ii^portant decisions have ^een made in Poland 
in recent years, including, among the others, special 
protection of women's work, prolongation of maternity 
leaves, increasing of family allowances with the pre- 
ference of multi-children families, setting up of alir 
mony fund, facilitating of life start to youiig marria* 
ges due, among the others, to the help in a quicker 
allocation and arrangement of their own flat* 

The following factors play an important role in 
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protection of maternltj and of tbe family J 

- obllgitloa Of giving a mora suitable and easier work 
to tlie pregnant woman even in the initial stage of 
pregnancy, including tHe gxvarantee of the mainte- 
nance of the wages-level, 

- introduction of brealai in women's work because of 
maternity owing to statutory maternity leaves up 
to 16-18 weeks, 

- possibility of a 5-year unpaid leave for the woman 
bringing up a saall child /115 thousand women took 
such a leave in l973/« 

The right to parental leave from work in order 
to take care of the sick child aa well as the right 
to the full pay for two. free days annually for mothers 
of children up to 14 years belong, as well, to the al- 
lowances facilitating the families to play their pro- 
tective-educational function* 

The allowances of subject character comprise fa- 
mily benefits. The Polish system of family benefits, 
introduced in 19*7 aimed, in conformity with its etio- 
logy, at a partial recompens-j of expenditure born by 
the families for maintenance of children. These bene- 
fits were dlff erentlatled , for a relatively long pe- 
riod of tine, depending on' the number of children lii 
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tbs family* Tbmj M9t% granted to mil tht authorised 
families independently of the level of nell-beingp 
Snd amounted to the same sum* 

The erclution hae aimed at a consolidation of 
the principle of direct, linking the level of grs^itff 
with the level familor's well-being estimated %jx ijeruss 
Of income per head* These measures have resultiid in 
a diminution of the dispaidties in the well-rlj^aing of 
working families due to the number of children. 

More over, what sums to be worth of attention 
is the State help to the families briiiging up handi- 
capped children. Assistance of the State takes the 
form of financial allowances to family benefits gran-* 
^ted to children* The organisation of help to families 
of such children is not only restricted to financial 
assistance, as V: involves the whole set of medical 
and educational measures aiming at re*validation of 
the cripple child and preparing him to life and work 
within the society. As concerns health protection, 
free medical care f^ranted in Pbl£.nd to all the child- 
ren is of essential importance. 

Particular a';tention is focussed in BDland on 
the means and possibilities of meeting social needs 
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needs of illegitimate children and the cliUdren from 
incomplete families. This susceptible social problem 
has been solved in Poland *itb..n the framework of one 
on the basic institutional c fftnily lan, namely the , 
alimony duty. In l97'^/■^ promulgated on ali- 

mony fund. On its basi.. the State has taken over the 
obligation of paying a part of alimony decided by the 
Court in the case when i'is execution is faced with se- 
rious obstacles and the person authorised to alimony 
is in difficult material conditions. This bill is the 
further expression of the State policy aiming at pro- 
tection of family interests with special emphasis gi- 
ven to the interets of small children. 

An important form of family assistance is the ca- 
re for the small child. The dyhamic quantitative incre- 
se of places in crdches set up for children aged up 
to three and in kindergartens for children aged 3-7, 
is an evidence in this respect. 

In addition to general crdches and kindergartens, 
big productive enterprises dispose of their own oui«8, 
destinated mainly for the children of their workers. 
The working time of these institutions is adapted to 
the family's needs. 
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Yariouft forms of organioad roat ara grantad to 
oldar childran In Inland in the period of both sumiaar 
and wintar holidays* The numbera of children partici- 
pating in suflu&ar and winter camps, health camps and 
sanatoria stays increase annually. 

The above-mentioned benefits are not complete* 
We have only presented the most essential aapocts 
Which were subject of important solutions in recent 
yeara« 

A'2ainst the background of measures taken up by 
the State in the social field, both carried out or in 
project for the nearest future, the legal family pro- 
tection, envisaged by the provisions of both family 
and penal lav is becoming more important. On the one 
hand, a number of legal regulations, concerning the 
family strengthening will becoma more realistic becau- 
se of the support of the new social policy. On the ot- 
her hand, it is just thia social policy that will so- 
metimes require a new approach to the obligatory legal 
solutions, either as concerns their proper formulation 
and application or, even, in regard to certain legisla- 
tive changes. 
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4. Principles Concemlng Family yunctionlng 
In the Light of Pamlly and Custodian Law 

4*1 • Pamlly and Its Composition 
Pollowlng the Polish regulations of family law 
taken as a whole, parents and children constitute the 
family in terms of its provisions, thus the code con- 
ceives tha family in its narrower meaning. The monoga- 
mlc marriage is the source of the setting up of fami- 
ly. The family is composed, first of all, of small chll 
dren and of those who have come of age -unless they ha- 
ve become independent* 

In order to assure the full legal protection of 
the interests of every family member and of the fami- 
ly taken as a whole, the Polish legislation has intro- 
duced a principle according to which everyone can pro- 
secute one's -civil state* No exceptions are provided 
to this principle. The broad scope of this principle 
is^expressed by the fact that the right of prosecuting 
the parental relation, maternity relation and positive 
establishment of paternity in principle is not subject 
to time limitations* 

The particular way of eatabllahlng the family 
10 



conposition coMiats in adoption, because in toroa o^ 
tl^ Polisli law it reauLta in eatabliahing legal-family 
relation, strictly parallel of natural parental rela- 
tion. The institution of adoption serves the essential 
goal of assuring the proper development at conditions 
within the faipily to the child deprived of natural 
milieu. 

The familj' is conceived as the basic social unit, 
- Thus the family is a community ia both Rcciological 
and economic terms. Though the family is not a legal 
person, it is treated as a ^inity by the Polish legis- 
lation* This finds its expression in the provisions 
using such notions as "the good of .the family", "the 
needs of tlie family" or "the common family household"* 
More over, the family is conceived as a whole as con- 
cerns satisfaction of its needs and provision of means 
indispensable for it* 

The principle of the community of family is in 
concordance with the principle of co-action of the 
whole family, thus not only of parents but of children, 
as well. It is expressed by the duty of j>a rents and 
children to support themselves mutually, thus, the du- 
ty of parents is to take care of family interests and 
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that Of children la to halp tha paranta and contribu- 
te to the co8t of family maintananca - If thay only 
dispooa of their own Income, 

4.2. Durability of Marriaga and Pamily 
L, Poland, the principla of durability of marria- 
ge ssrva. the consolidation of family. However, it ia 
aot identified with the formal indiasolubility of mar- 
riage Ua, that hae ita source in the laligioua dogma, 
conceiving the break of family links as negative, the 
Stat« conceivaa, as well, the social harm of dead n>ar- 
riage tie. It rejacta for this reason, the principle 
of indissolubility of marriaga tie and adopts tha at- 
titule that matrimonial durability should be achieved 
through social consciouaness of tha married couple and 
tha.sarioua.and responsable attitude towards the family 
dutieT resulting frpm it. "O; • 

Thua, the divorce is the necoasaiy evil, intro- 
duced in the name of tha social interest in order to 
aliminat. another social evil i»hich constats in tha 
naintalnance of formal marriaga tie whwn the marria- 
ge community does not exist anymore, when th^ vuarria- 
8* i. not existing in fact and when there are no chan- 
oa« for its further functioning. 
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4«3# Clxild's w«U«btiss • Social inurmmt 

Thm priAcipl« of child's voll^^bting Is tbs pszm^ 
aoant principls to which tha fsmlljt tsksii as s vholt, 
is subject. Thi clxild's wsU-bsing dsoidss^ first of 
ally hoVf in concrato> tha parants should fulfil tha** 
ir dutiaa concaxnizig the family. Tha P61iah taaily lav 
la ijDbuad nith cars for tha child. Xha latarpratation 
of tha Supraiaa Court haa aquali^ad tha chlM'iii wall« 
*bala« vith tha social intarast^ 

Tha chlld'a «all*»balag is at staka, first of all, la 
tha sphara of ralationa batwean parauta and ohildraA« 
Tha child 's iiall*»bain£ properly concalvad as vail as 
tha social intareat ara the main pramlaaa of granting 
-tha parental authority to one of tha part lea in tha 
case of dlTorce. Da elding tc vhon from tha dlTorcad 
couple the parental authority should be granted tha 
court has ezclualTely in rlea the child's «ell«belng 
and tha social interest* It analyses vho from the di- 
Yorced couple gives a better guarantae of taking both 
physical and spiritual child's STolution, taking into 
consideration the personal parents' TSlours. 

Xha principle of the Bdliah family la«» conai- 
sting in endeaToura to realize tha good of the email 
child in every divorce caaa, doea not fully eliminate 
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the lntar««t of parenta as one of the premises for 
taking tba daciaion concerning the relations between 
tha paranta and children* 

laualiaation of Rights of Married Couple 
The family law in the Polish People's republic 
consatiuantly embodies in life the principle of eaual 
rights of the married couple in all its successive 
acta, beginning with the decrees of 19^5 up to the fa- 
mily and custodian Code of 1964 and its novelization 
in 1975. 

The daciaioaa of the Sx;y?remo Court stress eq.ual 
rights -and duties in the fcmily, expressed both in re- 
lations between husband and wife and in relations bet- 
ween the pat<)nta and children. 

Haithar of the married couple is deprived of the 
right lo work prof assionally outside home because of 
duties concerning the home and the children. 

Observing the /rinciple of equal rights of the 
married couple, the Supreme Court states that they 
• should not be conceived formally without taking into 
. consideration the specific relation of mother and child, 
especially the young child. For this reason it is ac- 
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copied tluit - thougli in c«8a of dirorct rach of tbm 
marriod couplo is oqual the right of clAining tho 
Mrontal autliority over childron - however, it is ad- 
Ylsable that in the period of infancy and early child- 
hood the child remains under mother's care because of 
her mental construction, greater emotionality and its 
externalization as well as because of the caze to pro- 
perly met the child's everyday needs typical of the 
mother* 

4,5» Property Community as a Factor Consolidating 
the Pamily 

Introducing the system of matrimonial community 
to the Polish family law, its authors had, first of 
all, in mind the ideological reasond* The system of 
conmunity in his intention is to serre the strengthe- 
ning and consolidation of family owing to creation of 
economic in addition to both physical and spiritual 
bonds between the married couple* 

The property community serves best the principle 
of equal rights of husband and wife and it liquidates 
man's economic and legal supremacy. Uhder the normal 
conditions, the system of community serves better Ba>- 
tisfaction of family needs and provides th» basic for 
its material existence* 

- 15 - 
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. 4.6. P«>t«otloii Of intewist. of Illagitimat. 

Chll&T«Il 

Tbm B>li«h 1" racognise the dls- 

orimlMtion of childwn bom outsld- marrlaga thus 
grantlna th«m full rights «s regards both parents. 
The principle that the rights of the child bora out- 
side aarrUge be-restricted has been given the consti- 
tutional rank /art. 79, bill 4 of the Constitution/. 

The problea of illegitimate children oclJured as 
a broader social phenomenon onU in the first years 
-of-tha People'. Poland, whan tho nen provisions on 
e<iualization of illegitimate children «re not fully 
reoosnised and when such children were subject, in 
practise, to various forms of discrimination. 

5, Rights and Duties o f Barents 

The provisions of family and custodial law concer- 
ning the parental authority are formulated in a way 
assuring a possibly universal development of the fa- 
mily and the condit.ons for a proper carrying out of 
it. Mcial function. The mere conception of parental 
authority as well as the essential direction of its 
•xecuting, determined by the author of the law serve 
these goals. This direction is siown in art. 95 P«r. 3 
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of thm Abort oodoi according to which the parental 
authority ba, axecutad for tha child'a good and tha 
abcial interaat* In ooanaction with auch a principle, 
the parental authority formulated by the B)li8h lagi- 
slatipn ffloaxxa, first of all, the ensemble of dutiea 
concerning the child* The rights of parents aa con- 
cerns the child are* in a way, tha secondary component 
.of this authority* This finds its expression in the 
formulations of tha provisions of code, in which tha 
duties are enumerated in the first place being follo- 
wed by parents 'rights.^ 

Parents* duties concerning their small children 

comprise two essential groups: ^ J 

a/ duties connected with the mtilti-sided care of chil- 
dren /parental authority/; 
b/ duties consisting in assuring the child the neces- 
sary means for maintainance and up-bringing /ali- 
mony duty/^ 

The duties singled out in the second group - in 
conformity with the principle of eiiualization of all 
children - concern both the legitimate and the ille- 
gitimate ohild« 

^e parents can fulfil their duties in a proper 
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««y firft of mix bac«us« of tha fact that tha family 
bains uadar thalr dlractlon eajoya a propar dose of 
isdapeadanca and paranta - a-, ict of rights proparly 
■bapad. Thla "Indapandanca " of family aa wall as tha 
propar ahapa of parantal authorlty^>*a, first of all, 
szprassad by a full scope of pa rents' rights, because 
the parantal' authority comprises the whole set of 
problems ooaOeming the child. I.e. his up-brlnglng, 
.^r«, management of his property and his legal repre- 
••nUtlon. Parents give the essential direction to 
child's up-brlnglng. The parents decide upon the pla- 
ce of clilU's staying, or claim to any other person 
including the nearest relations to give tha child Ucic, 

The principle of family Independance is not con- 
tra'dlctory to tha assumption - resulting of the code 
proTlsloua - tbat parents' right to child's up-brin- 
ging does not exclulo the rights of other factors in 
this respect such as school or youth prganisations. 
Ca the contrary, the influence exerted by these fac- 
tors 1« a natural completion of parental up-bringing.. 
HoveTsr, stress should be put here upon the fact that 
paranta' role in child's up-brlnglng is prioritary 
and dec is Its 0 
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Subordination of children to parents expressed 
by the duty of child's obedience to parents Is pazel- 
l.el to parents' rights. !Ehe principle, according to 
which the parental authority Is granted to both pa- 
rents /art. No 93, § 1, family -custodial code/ is an 
additional guarantee of a proper exercising of paren- 
tal-authority. The parents' opinion is Q<iual and even- 
tual divergences are decided by court of wards /art# 
»o 24, f. c* c#/# 

Despite a considerable dose of independence, the 
parents are not omnipotent in exercising the parental 
authority. Thay are subject to certain limitations 
because of child's good. One of such limitations con- 
sists in the supervision of court of wards, which has 
the possibility of intervention, in the form recogni- 
sed as proper, in the case of in^roper execution of 
parental authority « • 

The natural parallels of the superviaory function 
of the court of wards la its duty to give all the help 
to parents, if needed for a proper execution of paren- 
tal authority. Other State organs have, as well, obli- 
gation of being of such help, /art* No 100 of the f.c.c 
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1tti« prorUioM ooncaming tlia,.p«Poat«l «uthori- 
tj .4r« nacasMrllj completed by the norms of code en- 
vlMgl2i« laterraatloa of the court of wards in the es- 
se of ^henonsns bstnful to chlU and connected either 
with the fact that the parents exercise their paren- 
tal authority in a bad way or that they are unable to 
fulfil it normally because of the place of their in- 
habitance OjrJ>ad health* 

The mutual alimony duty of parents and children 
Is one of tha elementa that cona'Olidate the family 
and serra its protection. 

itarents' alimony duty concerning their small 
children comprises the duty of providing th^m with 
both maintainance and educational meana# /art. No 128, 

of fi.C«C«/ 

The execution of alimony duty in relation to the 
ciiild which is still ujxable to earn hia own living 
independently, can, as wall, consist either complete- 
ly or partially in personal ©ndeavoxira to maintain or 
educate tha child /art. No 135 § 2, f.c.c./. 

In conformity with tha pratically-conaolidated 
opinion, tha children not yet able to earn their li- 
ving independently have the right to the standard of 
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llTlag e<iUAl to that of thair parents* 

The aboYe-*]&6Qtionod principle has the consequen- 
ce that parents can in no case shirJc the alimony duty 
concerning the child who is not yet independent only 
on the basis of stateinant that fulfilment of this du- 
ty would be too heavy a burden for them* The parents 
have the absolute duty of child's maintainance, limi- 
ted only by their earning aM property possibilities* 
Ihusj the parents i^ve the obligation to share even 
the smallest earnings with their children. 

This principle, together lith the institution 
of matrimonial legal community is of great importan- 
ce ac conoems assuring the lasting material base to * 
the] family* 

Obligation of both parents to cooperate in mana- 
gement of the common property set upt among the others, 
in art* No $6 of f*c«c* serves this goal* This obligo^** 
tton can be implemanted either independently by each 
of the married couple without the stare of the second 
one exclusiveJor as concerns the action connected with 
the mere management* 

Proper satisfying of family needs requires from 

21 

2 i 



l:ioBb«iid asd vifo botli crttttlon «nd multiplication of 
tkt ocmoa property accordijj« to thalr forces and pos- 
•ibilitias of aamingc- 

6a Subatittttional Faailjr 

For cMld'a good, the Polish family law has Intro- 
d'^«d tha institution of substitutional family to its 
legal proTisions. Tha nacesslty of assuring the proper 
care and up-bringing to the children deprived of natu- 
ral family milieu or endangered ^n this milieu resul* 
tad in tha development of substitunional families. 

Fulfilment of the function of substitutional fami- 
ly can be exerced by persons related to the child as 
well as by strange ones in relation to the child ta- 
ken under care* The substitutional family Is obliged 
to give the child tha universal cara and up-bringing 
and to create conditions favourable for his full de- 
velopment. State material assistance' is given to 
children placed in aubstitutional families. 
■ 

Tha up-bringing in substitutional families, si- 
milar to that in a family normally functioning, is a 
form of child's complete care when ha is deprived of 
his oun idimil^ heme. 
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Tha modern famHy, d«8pit« th« itraziflf omatioM 
connected with sociel changes as well as tha..8cientl- 
flo and technological revolution, atill remains the 
irreplaceable and baaic unit of the social life. 

The regulations of the Pbliah family and custo- 
dial code correspond to the model of modem family in 
a socialist society. A^p-«oper shaping of relations 
between parents and children, the decisions concer- 
ning family problems in view of the criterion of 
child's good are, among the others, the premises for 
the family durability. 

A succaaful implementation of the programe of 
the socio-oconomic country's development createe the 
conditions favourable for the development and func- 
tioning of the family in Poland. The proper utili- 
zing these conditions depends on the consciousness 
^ ad good-will of all the citizens, on their sense 
oj responsibility not only for their respective fa- 
te but for that of the members of their families, as 
well. 

; The State's task consists in the trend to reve- 
al any symptoms of improper functioning of the family, 
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particularly a* concern, child's endangered interest, 
and' liquidation of factor, provoking the diaturbances 
in family i«» because the family its functioning and 
up-brl^la« of children is not only the domain of in- 
diTidual but t^ question of serious social conse- 
quances. 
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